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EL PUEBLITO DE PLAYA MIRAMAR A.C.  
Approved By-Laws and CC&R’s 

from

April 2, 2005 HOA Meeting

DEFINITIONS:

ANDADOR - Common areas allowing for the access to the Federal Zone and the Beach from the Avenida Mar de Cortes in accordance with the Law.

ASSESSMENTS - All of the regular payments and additional funds payable by the OWNERS hereunder, including but not limited to, charges for all regular and extraordinary operations of PLAYA MIRAMAR, penalties, fines, late charges, and interest.

BOARD - The BOARD OF DIRECTORS of the Home Owners Association.

COMMON AREAS - All real property (and any improvements, or amenities or facilities which form part of said property) for the common use and enjoyment of the OWNERS and Occupants, such as streets, roads, access, services, security locations, any utility infrastructure or location which is not private property and is part of PLAYA MIRAMAR, among others.

COMMON EXPENSES - Costs incurred or anticipated by the BOARD for operations, activities, and the satisfying of obligations of PLAYA MIRAMAR as a whole and for the benefit of all the OWNERS.

COMMON SERVICES - Services for the benefit of PLAYA MIRAMAR as a whole and for the benefit of all the OWNERS.

COMMON STREET - Any street, roadway, drive, or other right-of-way within or partially within PLAYA MIRAMAR. and considered part of the Common Area.  This term does not include any roads, streets, roadways or other right-of-ways described as private roads within a particular LOT.

DEFAULT ASSESSMENTS - A Penalty, fine, late charge, and/or interest. 

DWELLING USE - The use of a LOT, or part thereof, for occupancy for dwelling purposes.

EXPROPRIATION - The act of depriving of possession or the right to own by Mexican authorities pursuant to the applicable laws.

HOA - Home Owner’s Association identified as EL PUEBLITO DE PLAYA MIRAMAR A.C.  Each lot owner only by that circumstance is member of that HOA, having the rights and obligations adopted by the Assembly and the correspondent By Laws.  The BOARD of that HOA will be the Board for PLAYA MIRAMAR, the by laws of such HOA will be the by laws of PLAYA MIRAMAR, and finally the BOARD of the HOA will be empowered to enforce any resolution adopted by the assembly, CC&R’s, and the BY-LAWS.

LAW - All municipal, state and federal applicable laws.

LOTS - Private use properties located within PLAYA MIRAMAR, either constructed, in construction, or vacant. 
OCCUPANT - Any Person, having rightful possession of any portion of a LOT, whether as an OWNER, guest, tenant, or otherwise.

OWNER - OWNER means the individual or group of individuals who as OWNER, original OWNER, trust beneficiary, or owner of any ownership vehicle that is the beneficiary of trust, utilizes by any legal title one or more LOTS, as well as any person who entered or enters into a contract under which, pursuant to the parties’ agreement, becomes the OWNER or trust beneficiary of one or more LOT.   In the case of a property with more than one investor, for voting in OWNERS' meetings, OWNER shall be construed as being that representative determined by the several OWNERS of the property. 
OWNERS MEETING (Ordinary or Extraordinary) - The meeting wherein the OWNERS, the BOARD, and the Administrator, if any, conduct the business of PLAYA MIRAMAR.  

PLAYA MIRAMAR - The real property made subject to these REGULATIONS, located at Puerto Peñasco, Sonora, Mexico together with all structures, improvements, and other permanent fixtures of whatever kind located there now or at any time in the future, and including all easements, rights, appurtenances, and privileges belonging or in any way pertaining to it.
REGULATIONS - This instrument and any amendments as provided herein.  

TIMESHARE - A timeshare includes a contract with a fixed amount (sales price) due (usually to include an annual maintenance fee) for a certain time period (more than 5 years) or for an indefinite time (until the interest is transferred or sold).  Rentals to the same entity for a certain time period with rental amounts not previously determined and where the owner has the option of canceling such agreement, are not considered a timeshare.  For example:  If an OWNER rents to an individual for the month of June every year for 5 years by way of an advance reservation, with rents to be determined each year, and the owner would still retain the right to sell such property without incurring any liability to such renter, is NOT a timeshare. 

UTILITIES - Consumables provided by the community or the government to the various properties in the community through a physical system, network, or infrastructure, including, but not limited to, water, electricity, and gas, and trash removal.

UTILITY ASSESSMENTS - The charges, fees and rates payable by the OWNERS in consideration for the provision of Utilities.  

UTILITY EASEMENTS - The duly recorded easements, servitudes and rights-of-way established or to be established on LOTS, Common Areas within PLAYA MIRAMAR for the provision of Utilities.

UTILITY INFRASTRUCTURE - The pipes, tubes, cables, generators, materials, equipment, machinery, fixtures and other similar property affixed to the common areas of PLAYA MIRAMAR and/or any Utility Easement utilized for the provision of Utilities.

SECTION 1:  PURPOSE AND COVERAGE

 The purpose of these REGULATIONS include, but are not limited to: (i) determining the use of, or providing for the use, development, construction, architecture, management, administration and maintenance of the LOTS and Common Areas, (ii) definition of the relationship between the OWNERS and the Owners and the BOARD, and describing the rights and obligations of each; (iii) providing for covenants, restrictions,  proposals for utilities when available, assessments, fines, penalties, late charges, interest, and sanctions; (iv) setting the regulations for OWNERS Meetings and voting procedures; and (v) defining the procedure for resolving conflicts and providing for removal of an appointed Board member or Administrator.  Any Person who has or acquires an interest in any LOT shall automatically be subject to the REGULATIONS hereby established.

No provision of the REGULATIONS creates a duty of the BOARD to protect or further the health, safety, or welfare of any Person, even if funds of the HOA are used for such Purpose.

By having or acquiring an interest in a LOT, OWNERS agree that: (i) the REGULATIONS shall be binding upon every LOT OWNER within PLAYA MIRAMAR and all parties having or acquiring any right, title or interest therein; and (ii) any direct or indirect transfer of a LOT shall be of no legal force and effect unless the subsequent buyer of the relevant LOT expressly and irrevocably consents, in writing, for the benefit of PLAYA MIRAMAR, to be bound by the REGULATIONS.

Any property within the community owned or leased by a public or a governmental entity shall not be subject to these REGULATIONS.  Restrictions contained in these REGULATIONS, concerning the use and maintenance of all properties, shall at all times apply to the OWNERS and Occupants.  These REGULATIONS shall be binding upon and inure to the benefit of all OWNERS and Occupants, their guests, agents, renters, employees, suppliers, invitees, and all of their successors and assignees in interest.

SECTION 2:  PROPERTIES

2.1  Title
The OWNERS and Occupants shall have the exclusive use and enjoyment of their LOTS, subject to the applicable laws and regulations and corresponding purchase and sale agreement for the acquisition of a LOT within PLAYA MIRAMAR 
2.2  Mortgages and Encumbrances

Each OWNER shall have the right to establish mortgages or otherwise encumber his LOT.  No OWNER shall have the right or authority to make, create or cause to be made or created any mortgage, lien or security interest, on or affecting PLAYA MIRAMAR.

2.3 Leases and Assignments
Property owners, lessees and/or assignees of use, shall agree to the obligations to be assumed by each of them to the Association.  OWNERS shall always be jointly and severally liable for obligations and acts of a lessee, assignee of use and renters. This holds even if the dwelling has been vacated.
The Board must be notified in writing of all leases, assignments of use and long term rentals in order that the Board may record the long term lease of the property.  A long term lease is determined to be 90 days or more.
2.4  Timeshares
Timeshares or any other method or system (other than lease or rental) whereby the use and/or enjoyment of a part of a LOT is made available to a Person or group of Persons for periods of time but without transferring any ownership interest (derecho real), regardless of the name given to such method or system are strictly forbidden.  Renting and leasing of homes and rental units is permitted. 

2.5  Sub-lease   

Persons renting a unit within Playa Miramar shall not have the right to rent or sub-lease to a third party, or assign a rental contract to a third party without the express written agreement of the owner or manager.  OWNERS are ultimately responsible for compliance.

SECTION 3:  COMMON AREAS

3.1  Title to and Use of Common Areas
OWNERS may not transfer, sell, encumber or otherwise dispose of Common Areas.  Under no circumstances may an OWNER perform any act that implies exclusive ownership of the common area.  Common Areas shall not be subject to partition.  Subject to the use limitations provided in these REGULATIONS, each OWNER shall have the nonexclusive right to use the Common Areas together with all other OWNERS.  The right to use the Common Areas shall extend to each Occupant, as well as the agents, servants, tenants, family members, and invitees of each OWNER.  Subject to any restrictions that may be imposed herein, every OWNER and Occupant shall have the nonexclusive right to use and enjoy the Common Areas without restricting, disturbing, or interfering with any other Person’s use of the Common Areas and in all cases subject to the restrictions contained in these REGULATIONS, including, but not limited to, the following:

The BOARD shall have the power to establish reasonable rules that are not inconsistent with these REGULATIONS, pertaining to the use of the Common Areas by all Persons, for the safety, adequate operation and maintenance of the Common Areas.

3.2
  Delegation of Use
An OWNER may delegate their right to use and enjoy the Common Areas to members of the OWNER’S immediate family, invitees or tenants, except as denied by these REGULATIONS. 
3.3
  Waiver of Use
No OWNER may exempt himself, or be exempt from personal liability for Assessments.  No OWNER may release any LOT from liens, charges or other provisions of these REGULATIONS, by voluntary waiver of, suspension or restriction of his/her right to use and enjoy the Common Areas, or by the abandonment of his/her LOT.

3.4
  Changes to Common Areas
The BOARD may change the intended use and characteristics of any Common Areas if they consider that the change is in the best interest of PLAYA MIRAMAR and the OWNERS and Occupants.  The Board must secure relevant licenses and the approval of the OWNERS.
3.5 Common Areas and Public Right of Way
The BOARD or its duly delegated representative(s), shall maintain, operate and manage all Common Areas including, but not limited to, landscaping, walkways, parking areas, drives, recreational facilities and the interior and exterior of any buildings, structures, or improvements located within the Common Areas.

3.6 Standard of Care 

The BOARD shall use a reasonable standard of care in providing for the repair, management, and maintenance of Common Areas to insure PLAYA MIRAMAR reflects a pride of ownership.  The BOARD may perform any of the following within the Common Areas:  

(a) 
Reconstruct, repair, replace or refinish any improvement or portion thereof; 

(b) 
Replace vegetation or damaged earth.  

(c)  New construction shall require the OWNER’S prior approval, as well as construction license from corresponding authorities.
3.7
  Contracts for Maintenance; Common Services
The BOARD may contract with others for the maintenance of Common Areas including roads and provisions of Common Services.  Any expenses incurred by the BOARD for these services shall be billed to the OWNERS as Common Expenses.  The BOARD shall have the authority to designate exclusive providers of services for PLAYA MIRAMAR Common Areas if the BOARD deems it necessary or desirable to do so to obtain better service rates or conditions.  Each OWNER may contract separately with the designated service provider to receive services in excess of those provided within PLAYA MIRAMAR Common Areas.  The cost of the additional services shall be paid separately by the OWNER and shall not be a Common Expense under these REGULATIONS.  OWNERS may also contract with any service provider they choose for the delivery of personal services by truck (such as water/gas).  Any service provider designated by the BOARD, or selected by an OWNER, shall have the right of way over the Common Areas for delivery of the service.   

3.8
  Access Control

The BOARD, or its duly delegated representative, may operate an access Control system for PLAYA MIRAMAR or any part thereof as follows:

(a) General: An access control system may include gates and other access control devices, manned and unmanned at entries to PLAYA MIRAMAR, patrol vehicles, patrolmen and patrol supervisors; computer and/or other monitoring equipment; burglar and fire alarm devices; and communications equipment.  The board has the right to contract with a professional security company (legally incorporated within the laws of Mexico) to provide protection for the development, thus reducing liability of the HOA for services provided by direct employees.

(b) Right of Entry: Representatives or agents of PLAYA MIRAMAR including, but not limited to, patrolmen, shall have the right to enter upon all LOTS or Common Areas when responding to alarms, relief calls or for the protection of Persons or property.  

(c) Liability:  A reasonable standard of care shall be exercised in providing for and operating any patrol and/or access control system(s) within PLAYA MIRAMAR.  The BOARD shall not be considered a guarantor or insurer of security.   Neither the BOARD, its officers, nor any representative or agent shall have any liability when acting in good faith pursuant to this Section, nor any liability to any OWNER, Occupant, or other Person for selection or approval of any patrol and/or access control, detection, or deterrent system, in the event such system malfunctions.  

3.9
  Expropriation
The BOARD shall represent the community in case of attempted expropriation of property within the community, whether in Lots or in the Common Areas. The Board may not take action to protect the property of OWNERS who have been in default for more than 12 (twelve) months, unless such action cannot be easily separated. The owner(s) that were represented in this action may be liable for reimbursement of the expenditure if it is so determined by majority vote at an Owners meeting.  When prompt action is deemed necessary, cumulative expenditures over $10,000 shall require prior approval at an Owners' Meeting.  

 (a) Representation in Expropriation Proceedings:  The OWNERS hereby appoint the HOA’s BOARD and/or legal counsel to represent all of the OWNERS in connection with any threatened expropriation of Common Areas or LOTS pursuant to a special power of attorney for ownership acts.  This power is granted by the affected OWNERS immediately upon the BOARD’S request to act.   

(b) Indemnity for Condemnation of Common Areas:   Any indemnity received by the HOA for the expropriation of Common Areas shall be paid to the HOA.  The BOARD will retain any indemnity as part of the HOA funds.  At a duly constituted OWNERS’ meeting a determination will be made on allocation of funds.  

SECTION 4: CORPORATE STRUCTURE, MEMBERSHIP, AND VOTING

4.1  The BOARD
The BOARD of Directors of EL PUEBLITO DE PLAYA MIRAMAR A.C. (THE BOARD), shall be comprised of 5 (five) proprietary members, and alternates if determined by an Ordinary Owners' Meeting.  Officers shall remain in office for a 2-year period.  No officer shall serve more than 2 consecutive terms.  The BOARD shall have the right to create alternate posts for any of the five BOARD offices for the purpose of learning the responsibilities.  Such alternates will not have a vote on the BOARD but will assist in and train for the duties of the designated office.  The number of BOARD members may increase as necessary.

4.1.1
Duties of the BOARD
The BOARD is the governing body for the HOA who provides for the overall management, operation, protection, improvement, alteration, maintenance, repairs, replacement, and administration within PLAYA MIRAMAR, including Common Areas and all appurtenances at the HOA expense.  Responsibilities of the BOARD include, but are not limited to the following:

(a)  The BOARD shall keep an inventory of property or implements owned by the Community;

(b)  The BOARD may plan and provide for Common Services; 

(c)   The BOARD may research and provide proposals to the membership for contracts to provide Utilities;
(d)  The BOARD may contract services of an Administrator to assist in the implementation of BOARD duties; issue Rules defining the duties and rights of an Administrator to determine corresponding actions to be taken, at the vote of a HOA meeting.  The BOARD will monitor, audit and inspect their activities to ensure compliance with the obligations under these REGULATIONS;
(e)  The BOARD will represent the OWNERS in all matters relating to the Common Areas, Common Services and all common matters within PLAYA MIRAMAR;

(f)  The BOARD shall manage the financial accounts by (i) periodically reviewing reserve accounts; (ii) maintaining files, books, records, and receipts evidencing income and expenses; (iii) keeping a detailed report of default assessments and initiate legal action to recover past due assessments, and; (iv) obtaining insurance policies for the common areas, and/or for protection of the BOARD paying the corresponding premiums, filing insurance claims and applying any proceeds to mitigate the losses, (v) securing a bond (“Fianza de fidelidad”) for the Treasurer in an amount equal to the maximum the Treasurer would be responsible for annually;

(g)  The BOARD shall determine the schedule for the Ordinary & Extraordinary Owner’s Meetings, keep the OWNERS’ Meetings minute’s book and an OWNERS’ registry book, and submit reports of its activities and other information to the OWNERS. The BOARD will also enforce the resolutions of the OWNERS’ Meetings;

(h)  The BOARD shall represent the OWNERS to enforce compliance by OWNERS, renters, occupants, visitors, and other Persons with the REGULATIONS;

(i)  The BOARD shall perform any act required or provided for by the OWNERS’ Meeting or the REGULATIONS for the proper management, maintenance, safety and operation of PLAYA MIRAMAR.

(j)  The BOARD shall safeguard the strength of votes taken at OWNERS Meetings, by meeting the requirements of Mexico corporation law for translation of Minutes of OWNERS meetings into Spanish, the notarization (protocolizacion) of such translated Minutes; their entry into the Corporate Book of EL PUEBLITO DE PLAYA MIRAMAR A. C., and the re-registration of the revised Corporate Book with the local government.   The BOARD shall determine which sets of Minutes contain records of votes that warrant immediate translation and notarization.   The BOARD shall determine when all sets of Minutes for all meetings held subsequent to the last re-registration of the Corporate Book, must be translated and entered; or summarized and re-confirmed at an OWNERS meeting, then translated, and entered into the Corporate Book. 

4.1.2  Authority
The BOARD will have authority and power from the HOA to represent the OWNERS in matters relating to the Common Areas, Common Services and other common matters of PLAYA MIRAMAR, with powers (i) for lawsuits and collections as provided by the Article 2831, first paragraph of the Civil Code for the State of Sonora and its equivalent in the civil codes for the other states of the United Mexican States, as ample as required, with all powers and authority, including those that require special clause pursuant to applicable law, (ii) for administration acts, as provided by Article 2831, second paragraph of the Civil Code for the State of Sonora and its equivalent in the civil codes for the other states of the United Mexican States, (iii) to issue, subscribe, endorse and guarantee negotiable instruments, in accordance with Article 9 of the Mexican General Law of Negotiable Instruments and Credit Transactions, (iv) to open, close and appoint the persons authorized to sign against bank accounts, and investment accounts, and (v) to represent the OWNERS as employers with any and all labor authorities, including, but not limited to, the Mexican Social Security Institute, INFONAVIT, and Tax Authorities with broad powers to hire and terminate any employee, as empowered to issue by substitution powers of attorney to professionals such as CPA’s, Attorneys, Administrators, Architects, etc. to perform specific activities on behalf of the HOA and its members. 
4.1.3  Board Member Continuity
Should a BOARD member lose their Member in Good Standing status, the Treasurer shall advise the BOARD immediately in writing of the violation.  The BOARD member will have 60 days in which to regain Good Standing.   Failure to do so shall constitute automatic removal from the BOARD.  

Should a member of the BOARD resign or be removed for any reason, the remaining BOARD members shall appoint a substitute for the vacated office from among OWNERS in good standing, including other members of the BOARD.  If a BOARD member is appointed to the position, thus changing from one Board office to another, and no non-Board members are available to step into the position, the Board member may hold two positions until an able substitute officer can be found and appointed, or until the next OWNERS meeting, whichever is sooner.  Any such appointments shall remain valid until the next OWNERS meeting, at which time the OWNERS shall vote to confirm the appointment(s), or on failure of vote to confirm, shall select, and vote on another OWNER(s) to fill the open position(s).  

A BOARD member may be removed by vote of the remaining 4 BOARD members for failure to meet the requirements of their office as described herein.   A BOARD member may be removed for any reason by vote of the OWNERS in an Extraordinary OWNERS meeting.  
4.2   Directors and Officers

The business of the BOARD is to be performed by the officers of the BOARD.  The BOARD is a representative of the OWNERS, and as such shall be answerable to the OWNERS.
Each of the five principle BOARD officers, in addition to their powers and responsibilities defined in this Section, has one vote on each issue before the BOARD.  Officers Elect do not have voting rights, except by Proxy as defined in Section 4.10.2.  Officers of the BOARD shall perform their duties following the office descriptions below.  The Basic duties of each office include, but are not limited to the descriptions below:
4.2.1  President
The President shall be the general director of the corporation, in charge of legal representation and of enforcement of the regulations and resolutions of the BOARD and HOA meetings.  The President shall have, but not limited to, the following responsibilities:

(a)

The President shall preside over the meetings of the BOARD and HOA meetings, sign the respective minutes, and prepare and submit reports to the HOA on the present projects of the BOARD, including financial, administrative, and social activities; 

(b)  The President shall, in consultation with, and vetted by the Board, determines the need, type, and timing of Owners' Meetings; and determine the Agenda for said Meetings.  The President shall sign the Agenda-Call along with the Secretary. The President shall be responsible, in consultation with the Board, for regular communications to the membership apprising them of the conduct of community and Board business, as appropriate.

(c)

The President shall administer the assets of the corporation and execute all acts, agreements and operations required by such administration, including general power for lawsuits and collections;

(d)

The President shall represent and be spokesman for the corporation before all kinds of judicial, administrative, civil and criminal authorities, whether federal, state or municipal.  He/She shall represent the Corporation before conciliation and Arbitration Boards, labor authorities; obtain adjudication of assets;

(e)
 The President shall have special power for lawsuits and collections in labor matters, including, but not limited to, representing the OWNERS at local Conciliation Boards, Federal Conciliation Boards, Special Federal Conciliation Boards, Special Federal Conciliation and Arbitration Boards, before the Federal Conciliation and Arbitration Boards, before the Local Conciliation and Arbitration Boards of the State of Sonora, or before any labor authority of the Mexican Republic, with express faculties to execute agreements derived from the rights pertaining to his principal and to take part before the above-mentioned authorities, in each and all of the procedural stages of the lawsuits brought against it;

(f)
 The President shall have general power for acts of domain, with authority to issue and subscribe negotiable instruments, open and cancel all types of bank accounts and to create deposits and withdrawals from all kinds of credit institutions, when acting with or for the Treasurer;
(g)
  The President may carry out all acts and operations which are necessary or expedient due to the nature and purposes of the corporation.

4.2.2  Vice-President

The Vice-President is the substitute for the President and may discharge the functions of the President upon his/her absence or impossibility to discharge said position, being vested with the powers of the corporation.  The Vice-President shall have, but not limited to, the following responsibilities:

(a) 
Upon the absence of the President and Vice-President or their impossibility to discharge such positions, the BOARD shall appoint any of its members to act as interim Acting President;

(b)

The Vice-President shall execute any other resolutions of the BOARD.

4.2.3  Secretary  

The Secretary is the document owner for all BOARD and OWNER related activities.  The Secretary shall have, but not limited to, the following responsibilities:

(a)  The Secretary shall sign the Agenda-Call along with the President and prepare for mailing to all OWNERs.

(b)

The Secretary shall write and keep the Minutes of all HOA and BOARD meetings.  The Secretary shall keep and update the minutes books of the BOARD and HOA meetings, the OWNERS’ registry and all other books and paperwork mandatory for a civil corporation in terms of the law, as well as the correspondence and files of the corporation and the registry of candidates for elections, record of votes, and other actions of the various assemblies;

(c)

The Secretary shall collaborate with the President of the corporation in the organization of the OWNERS Ordinary and Extraordinary meetings called by the BOARD, and to act as Secretary during such meetings, and to sign the corresponding minutes.

(d)  The Secretary, in consultation with other BOARD members, shall manage and complete all duties related to translation, notarization, entry into the Corporate Books of PLAYA MIRAMAR A. C., and re-registration of said book with the appropriate office of the government of the city of Puerto Peñasco, Sonora, Mexico.

(e)

The Secretary shall execute any other resolutions which are personally assigned to him/her by written instruction of the BOARD.

4.2.4  Treasurer 
The Treasurer administers and accounts for the assets and financial business of the corporation.  The Treasurer shall have, but not limited to, the following responsibilities:

(a) 
The Treasurer shall prepare and submit to the HOA meetings for its approval, the annual income and expenditures budget for the upcoming year, and an itemized balance of the corporate income and expenditures.  He/she shall advise of future shortfalls, if and when predictable;

(b)

The Treasurer shall carry out the accountings of the corporation;

(c)

The Treasurer shall manage the funds of the corporation using banking institutions through the necessary accounts.  The Treasurer is vested with a general power to administer the assets and businesses of the corporation and to execute all acts and enter into all kinds of agreements and operations required by such administration, with the authority to issue and subscribe negotiable instruments, open and cancel all types of bank accounts and to create deposits and withdrawals from all kinds of credit institutions;

(d) 
The Treasurer shall notify the BOARD of any OWNERS whose assessments are in default and take necessary steps for the collection of such debts.  The Treasurer shall also ensure that the corporation has no outstanding financial responsibilities or overdue debts, providing funds are available to rectify such debt, and there exists no circumstance requiring payment to be withheld.

(e) The Treasurer shall be bonded (Fianza de fidelidad) in an amount equal to the maximum total of the funds for which the Treasurer will be responsible.  The cost of the bond shall be a common expense.  

(f)  There shall be a requirement of two signatures, any two officers on drafts or withdrawals exceeding $10,000.00.

(g)  The Treasurer shall prepare and keep the list of eligible voters, based on Association financial records, and shall provide such list (with eligible proxy voters added in) for each OWNERS meeting.

4.2.4.1 Treasurer Elect
The treasurer elect, a non-voting position on the Board, shall attend all meetings where possible, join in discussions, and assist the Treasurer in the duties of that office to share the workload and to learn the procedures necessary for that position.  At the end of the term of office of the Treasurer, the Treasure-elect shall assume the position of the Treasurer, without further vote by the BOARD or the OWNERS meeting, or upon the Treasurer’s resignation or inability to perform. 

4.2.5  Member-at-Large 

The Member-at-Large shall substitute for any other members of the BOARD in their absence, as appropriate, and will execute any commissions specifically entrusted to him by the BOARD or via the HOA meeting.  The Member-at-Large shall have, but not limited to, the following responsibilities:

(a)  attend and vote in, all BOARD meetings;

(b)  head up special projects and assist where able;

(c)  assist in completion or refinement of any Board activity needing extra work, for which he/she is qualified or able to perform.

4.3  Non-Liability
Subject to the provisions of the law, neither the BOARD nor its members shall be liable for any damage, non compliance with laws or claims of prejudice suffered due to action, act, omission, error, or the like, made in good faith within the scope of the BOARD’S duties and rights, or while following instructions given by the OWNERS at an OWNERS’ Meeting.  Each OWNER, occupant or other person having any rights to PLAYA MIRAMAR, whether for access or otherwise, agrees as follows:

(a)  The BOARD is not liable or responsible for, nor in any manner be considered guarantor of the health, safety, or well being of any OWNER, Occupant, or other Person.  Any such OWNER, Occupant, or other Person assumes all risks associated with the use and enjoyment of PLAYA MIRAMAR including, but not limited to, its Common Areas and recreational facilities.  The BOARD shall not be liable or responsible for any personal injury, illness, claim, or other loss or damage caused by the presence or malfunction of any facility, equipment, cable, machinery or substation located within or near PLAYA MIRAMAR.  Each OWNER, Occupant or Other Person, by their presence within PLAYA MIRAMAR hereby agrees to assume any such risks.

(b)  PLAYA MIRAMAR hereby indemnifies and holds harmless all members of the BOARD from any liability in connection with serving as a member of the Board of Directors and their said duties.  Should any claim be made against a BOARD member in regards to his/her actions as a BOARD member, PLAYA MIRAMAR has an absolute duty to indemnify and defend them from any such claim, cause of action, or judgment, including cost of defense.  If the BOARD member is found guilty of such claim, all costs for defense must be reimbursed to El Pueblito De Playa Miramar A.C.

(c)  No provision of the REGULATIONS creates a duty of the BOARD to protect or further the health, safety, or welfare of any Person, even if funds of the HOA are used for such Purpose.  

4.4  Rights-of-Way
The BOARD is authorized to grant easements or rights-of-way for sewer lines, water lines, underground conduits, storm drains, television cable, security lines, roadways, or other service or purpose that in the judgment of the BOARD is necessary and appropriate for the orderly maintenance and preservation of the Common Areas and for the health, safety, convenience, enjoyment, and well-being of the OWNERS.

4.5  
Accounting
The BOARD shall keep, or cause to be kept, true and correct records of accounts in accordance with generally accepted accounting principles that shall specify in reasonable detail all expenses incurred and funds accumulated from Assessments or otherwise.  Notwithstanding anything to the contrary in the REGULATIONS, the records may be kept on a cash accounting basis, subject to the requirements of applicable law.  The OWNERS, at a duly constituted OWNERS’ Meeting, may request that the books and records be audited or reviewed by independent auditors.  Any Assessment made by the BOARD, without a positive vote of the OWNERS, may be subject to challenge or review when made in writing, signed by a minimum of 20% of the total OWNERs in good standing, and made within thirty (30) days of the date of notification of the Assessment and delivered to any BOARD member.

4.6  Records
Upon receipt of a written request from an OWNER for the books, records, financial statements and current regulations of PLAYA MIRAMAR, the BOARD shall make available any such items to said OWNER.  The BOARD and OWNER should determine the time and place in which such books, records, and/or financial statements may be inspected.  The OWNER requesting the items is responsible for paying all costs associated with such requests.

4.7  Rights of Enforcement and Exclusivity

The BOARD has exclusive right to enforce the REGULATIONS, and to collect charges or assessments as provided for in any contract, deed, title, declaration, or other instrument relating to PLAYA MIRAMAR that has been executed pursuant to the provisions in the REGULATIONS.  If the BOARD fails or refuses to enforce these REGULATIONS or any provision of any instrument listed above, after written request to do so, then an OWNER may demand fulfillment by the BOARD, by any applicable legal action.

4.8  Third Party Contracts
The BOARD may enter into contracts and transactions with third parties for the performance of the BOARD’S duties consistent with the REGULATIONS.  No contract or transaction shall be invalidated or affected by the fact that one or more directors, officers, committee members, or members of the BOARD may be employed by or otherwise associated with the third party to the contract or transaction.  Any relationship or conflict of interest with a third party to the directors, officers, committee members, or members of the BOARD must be disclosed to the other directors, officers, committee members, members of the Board and OWNERS.  Any member with such a conflict will excuse him/her self from all votes relating to said contract.  Special effort must be made to assure that the transaction or contract is the result of a competitive bidding process under fair market conditions wherein the successful bid provides the best value for PLAYA MIRAMAR.

4.9  Annual Funds Expenditure
The BOARD shall not be under any obligation to expend all funds received (regardless of the source) in a particular year and may use the balance as working capital, reserves, or to reduce the HOA dues payable for the following year.  Special Assessment funds are dedicated to the purpose intended.  Any residuals from Special Assessments shall be determined at a duly constituted OWNERS’ meeting.

4.10 BOARD Meetings
The BOARD is comprised of 5 voting members.  The BOARD should make every effort to hold regularly scheduled quarterly meetings.  Additional meetings for emergency decisions may be called in writing or via phone by any BOARD member.

The BOARD may meet and vote, subject to the above provisions, in person, by Email, or conference telephone call, providing complete records are kept in writing, in the same manner as conjoined meetings.

The Secretary shall prepare BOARD Meeting minutes and all other pertinent documents, delegating responsibility in advance of a meeting for minutes when he/she is unable to attend a specific meeting. 

4.10.1  Frequency and Calls for Board Meetings
Frequency and timing of BOARD meetings shall be determined by the BOARD in relation to the work and projects.  BOARD meetings must be held at least 4 times per year.  A BOARD meeting can be mandated by any BOARD member via written notice to all other members 7 days in advance of the date of the meeting.  Although BOARD meetings are usually called by the President, they may be requested by any BOARD member by advising all other members through their chosen means of contact (Email address, phone numbers, etc.)

4.10.2  Board Voting and Proxies
Each regular BOARD member shall have one vote.  Officers-Elect shall be freely involved in all discussions and decisions, but shall not have a vote.  If the number of voting BOARD members is increased in the future by vote at an OWNERS meeting, in order to prevent tie votes, BOARDs must be constituted with an uneven number of members (5, 7, 9, or 11).   Meetings shall be duly constituted if the number of officers shown in the following chart attends in person or by electronic conference.  The percentages outlined below are for reference only:

	Members
	Constitution (80%)                  

	5
	4   (80%)                               

	7
	5   (71%)                               

	9
	6   (67%)

	11
	8   (73%)


Any Board member unable to attend a called meeting may give his voting proxy for that meeting to any other member of the Board, whether regular or officer-elect.   Officers-Elect with proxies shall not be counted as BOARD members present to constitute a BOARD meeting.  All resolutions must be passed at a regularly scheduled Board meeting by a majority vote plus one.

4.11   Rights and obligations of the Owners.

4.11.1  Use and holding
The OWNERS of each LOT(s) may use, enjoy and dispose of them by alienating, encumbering or leasing such LOTS and generally, by exercising on the LOTS all types of acts of ownership, without requesting the consent of the remaining OWNERS, so long as the limitations and prohibitions established by the REGULATIONS and the LAW are not violated. 

4.11.2  Compliance

OWNERS, Occupants and Other Persons shall utilize their LOTS in an orderly and peaceful manner. They may not create any type of nuisance, carry out any acts, inside or outside their LOTS, which might interrupt the peaceful tranquility of other OWNERS and/or compromise the safety, health, comfort, prestige or proper aspect of PLAYA MIRAMAR.  All OWNERS, Occupants, and Other Persons are always obligated to comply with the REGULATIONS, the LAW, and other applicable provisions.

4.11.3 
Residential use
LOTS shall only and exclusively be destined and continued as single family residential and residential rental uses.  Commercial and/or industrial use is prohibited.

4.11.4 Membership and Voting Rights. 

Voting rights shall run with the land.  Every OWNER shall be a Member of the HOA.   By acceptance of a deed to a Lot or by execution and delivery of a real estate contract, a Person, and that Persons heirs, personal representatives, successors, transferees and assigns, in succession shall automatically be and become a Member.   

Membership shall be appurtenant to and may not be separated from ownership of any Lot.  Only Owners shall be qualified to be Members.  The Association shall have one class of members.   Each Member shall be entitled to one vote for each Lot owned by that member with respect to each issue upon which a Member is entitled to vote. 

In the case of a property with multiple owners, the owners of that LOT shall appoint one of their members as a representative for the property in Owners meetings and in votes therein.  The representative shall communicate with the BOARD for the property, and shall provide the address of record for communications to property OWNERS prior to the next OWNERS Meeting.  The BOARD will retain the name of the representative for a property until notified of change of such representative in writing by the several owners of that property.
A Member shall not be entitled to vote if: (i) any Assessments on the LOT is in default, or; (ii)  there exists an uncured violation of the Restrictions, or, (iii) a written notice has been mailed (certified or registered) along with a request or demand by the Association that the Member cure or correct the violation.

4.12

Owners' Meetings

4.12.1 Authority and Composition.

The OWNERS have incorporated a Civil Association named EL PUEBLITO DE PLAYA MIRAMAR, A.C. (HOA) to protect their common interests in this development, and to govern the community within its own By-Laws in these REGULATIONS.   The OWNERS Meeting is the maximum authority in PLAYA MIRAMAR and its resolutions, validly taken as provided in this Section are valid and binding upon all OWNERS (including opposing OWNERS and OWNERS not attending the respective meeting).  Opposing OWNERS have no legal recourse to challenge the resolutions validly approved.  The OWNERS Meeting shall be comprised of OWNERS, who attend a duly called OWNERS Meeting, whether attending personally or represented by a validly executed proxy.

OWNERS’ Meetings shall be presided over by the President of El Pueblito de Playa Miramar A.C., assisted by such other BOARD members as appropriate to the issues at hand.   

If all items on the agenda are not addressed, the meeting may  (i) be continued on another date as decided in the meeting; (ii) be tabled until revived by agenda for a subsequent meeting; or (iii), be dropped from any further consideration. Such opposition from the floor will require a vote by all present members as to the disposition of the contested item.

4.12.2  Meeting Calls-Agenda 

Calls for OWNERS meetings shall be completed in the Agenda-Call format provided in Appendix A, Formats and Instructions.  The original must be signed by the President and Secretary.   Textual copies must be emailed, faxed, posted, or otherwise delivered to the address of record of each OWNER at least 15 and not more than 30 calendar days prior to the date on which the meeting is to be held and shall include the Agenda. 

Items may be removed from the Agenda, or tabled, in the meeting by a 51% vote of the represented OWNERS.

4.12.3  OWNERS Meetings  


OWNERS’ Meetings shall be Ordinary, as defined in Section 4.12.3.1, and/or Extraordinary, as defined in Section 4.12.3.2.   

On entry to each meeting, eligible voter must:  (i) Appear on the registry of eligible voters prepared for the meeting by the Treasurer; (ii) Sign the registry of voters; (ii) be given a packet of voting slips for the meeting as defined in Section 4.12.4 Voting and Proxies.
At the beginning of each OWNERS meeting a 'President of the Meeting' and 'Secretary of the Meeting' must be elected from among members present in good standing.   

The second action in each OWNERS Meeting will be, as required by law, to elect from among members present in good standing not presently on the BOARD, an Inspector of the Meeting.   The Inspector of the Meeting shall monitor counting and assure the voting; monitor the meeting; and, along with the President of the Meeting and Secretary of the Meeting, sign the Minutes to attest their accuracy.   

4.12.3.1  Ordinary OWNERS’ Meetings
The BOARD may call OWNERS’ meetings as required to accomplish the business of the HOA.  One Ordinary OWNERS’ meeting shall be called and held once during the first 120 days of each calendar year in Puerto Peñasco, Sonora, Mexico. An Ordinary OWNERS’ Meeting shall be considered legally convened with the attendance of OWNERS representing at least 50% (fifty percent) of the total currently eligible votes plus one vote, except as expressly provided in these REGULATIONS.   Resolutions of such meetings shall be validly taken with the favorable vote of a majority of OWNERS voting, either in attendance, or represented by proxy as defined in Section 4.12.4 Voting and Proxies.   In order to execute any of the following actions, an Ordinary OWNERS’ Meeting shall be called and held to:

(a)  review, discuss and approve the BOARD’S report for the previous calendar year, and the previous General meeting;

(b) review, discuss and approve the budget for the upcoming calendar year relating to the projected Common Expenses and any potential Assessments;

(c)  remove any BOARD appointed Administrator (if any) and appoint a new one provided that such resolution may only be validly taken by the vote of OWNERS;
(d)  instruct the BOARD regarding issues not expressly provided for in these REGULATIONS;

(e)  elect a BOARD Member(s);

(f)  remove a member of the Construction Committee;

(g) resolve any other issues permitted by law not expressly reserved for resolution at an Extraordinary OWNERS Meeting.

4.12.3.2 Extraordinary OWNERS Meetings
Extraordinary OWNERS’ shall be called and held in Puerto Peñasco, Sonora, Mexico when OWNER decisions are needed on any of the items listed below.  An Extraordinary OWNERS’ Meeting shall be considered legally convened with the attendance of OWNERS representing at least 55% (fifty-five percent) of PLAYA MIRAMAR total currently eligible votes.  Resolutions of such meetings shall be validly taken with the favorable vote of OWNERS representing at least 75% (seventy-five percent) rounded to the nearest whole number, of eligible voters present, either in person or represented by proxy as defined in Section 4.12.4 Voting and Proxies.  In order to execute any of the following actions, an Extraordinary OWNERS’ Meeting shall be called and held to:

(a) amend these REGULATIONS, or the BOARD Rules; always observing the restrictions hereunder described;

(b) reverse any acts the BOARD may have performed in excess of its rights and duties or otherwise in violation of these REGULATIONS, and or remove any member deemed to be performing his obligations in a manner not approved by the OWNERS;

(c) instruct the BOARD to terminate, rescind or modify, in any legal way possible, agreements entered into between the BOARD and any Service Providers;

(d) challenge Utility Assessments levied by the BOARD;

(e) take actions against any OWNER for repeatedly defaulting in obligations under these regulations;

(f)  review special assessments.

Extraordinary OWNERS Meetings shall be held as deemed necessary at an OWNERS’ Meeting, by the BOARD, or by the OWNERS representing 50% (fifty percent) of PLAYA MIRAMAR total eligible votes, plus one vote.

4.12.4 OWNERS Voting and Proxies
Only owners in good standing shall be entitled to vote or be counted in the number present necessary to constitute an OWNERS meeting.  An owner is in good standing only if all assessments, penalties, fines, late charges, and interest owed to the HOA are not in default.  Each OWNER shall have a number of votes equal to the number of LOTS owned.  Voting by multiple OWNERS of a single lot is defined in Section 4.11.4. 

In accordance with the law, an accurate record of legal votes must be kept by the Corporation.  All voting will be by paper ballot, using a packet of voting slips, marked with the date and type of the meeting, provided by the Secretary to each voting member on entry to the meeting.  Each slip in said packet will carry the lot number of the property to be voted for, and a sequential letter, A, B, C, etc.  To vote on the first item to come to vote, the member will remove the slip marked 'A' from the packet, and will mark the voting decision ('YES', 'NO', or whatever is appropriate to the decision), and will hand it in to the Inspector of the Meeting.   Subsequent votes will entail the use of slips marked 'B', 'C', etc.

A Member in good standing unable to attend an OWNERS meeting may give his/her voting proxy to another member in good standing.  Such proxies must be in the form provided by the Association (Appendix B - Proxy), signed by the OWNER authorizing the proxy, sent to the Secretary of the Board for receipt one week in advance of the meeting, or presented by the proxy holder at the OWNERS meeting one hour before meeting start time.   On entry to the meeting, the proxy holder will receive the packet for his or her own property, as well as the packet(s) for any property(s) for which that owner has received a proxy.
4.12.5 OWNERS Meeting Minutes

The BOARD shall issue minutes of every OWNERS’ Meeting, which minutes shall be duly signed by the President of the Meeting, Secretary of the Meeting and Inspector of the meeting.  The Secretary shall gather and keep a copy of the call, the agenda, the attendance list, and copies of any and all documents discussed and reviewed during the meeting.  The minutes shall be processed as described in Sections 4.1.1, and 4.2.3.

4.12.6  Resolutions

All resolutions of ‘El Pueblito de Playa MiramarA.C.' OWNERS Meetings are valid, applicable and enforceable in all terms for these REGULATIONS effects, OWNERS, and PLAYA MIRAMAR.

4.12.7  Membership by OWNERS

Each one of the OWNERS, by receiving a Bank Trust, Direct Title or in any other manner an interest in a PLAYA MIRAMAR LOT, accepts membership in the HOA and PLAYA MIRAMAR, and agrees that such ownership has attached the rights and obligations in these REGULATIONS of the HOA (which correspond to the By-Laws and CC&R's of the HOA). Each OWNER also accepts the obligation to insert a specific provision in any contract, spelling out the obligation of ownership of a lot in Playa Miramar regarding these obligations and to attach a copy of the REGULATIONS to any purchase contract, assignment of rights, or any other legal document used to transfer real or fiduciary rights on the lot, and to disclose the obligation for the new owner to belong and be tied to the HOA and its REGULATIONS. Those documents MUST be attached to the public deed (escritura publica) in which the ownership transfer is done.  The deed MUST be recorded with those attachments at the public registry of Puerto Penasco, Sonora, Mexico.  Any transfer of real or fiduciary rights against this provision, will be null by origin, any member of the board or any member of the HOA or PLAYA MIRAMAR has a civil action to claim before the local court the nullification of such transfer.

OWNERS agree to be responsible for rules compliance by family members, guests, friends, and renters.    If the OWNER  is a group, such agreement for compliance extends to all members of that group.

SECTION 5:  RULES

5.1 Statement of Intent and Coverage  

The Board of El Pueblito de Playa Miramar A.C., intends these rules to be interpreted by the current and future boards, not to empower the boards to act as policemen to the community, but to provide the BOARD with the power to act in providing solutions to problems or redress for complaints by member-owners having difficulty with neighbors or renters violating the rules.

In addition to any other limitations set forth in these REGULATIONS, the following covenants, conditions, restrictions and reservations of easements and rights apply to all LOTS and Common Areas.  Additional covenants, conditions, restrictions, and easements may be established by the BOARD with the approval of OWNERS at a duly convened OWNERS meeting in order to improve the management, operation and maintenance of PLAYA MIRAMAR.

The BOARD will provide, and update from time to time, a condensed statement of those Rules the BOARD considers most important or most often violated, to advise visitors to the community of certain rules.  This condensed set of rules, called the PLAYA MIRAMAR BEACH RULES, will be provided in printed form to all OWNERS, and will be published, at the BOARD's discretion on signs posted at entries to the community.

The existence of this set of condensed Beach Rules is to aid in obtaining compliance from visitors, and shall not be construed as limiting, further defining, or modifying the Rules in Section 5.  The following covenants, conditions, restrictions, rights, and reservations of easements shall apply to all LOTS, as well as to Common Areas

5.2
  Garbage and Waste
5.2.1  Board Responsibility

The BOARD shall provide and maintain a site and container for deposit of household trash from all HOA member properties, or shall provide an alternate method for accomplishing trash collection and removal.  The BOARD shall contract for and monitor removal of trash from the container on a regular basis.  The BOARD shall be responsible for assuring the cleanliness of all common areas and for enforcing the requirements of this Section.  The BOARD may, at its discretion, remove trash from any lot or Common Area and may charge any OWNER found responsible for the deposit of said trash for the cost of removal.

5.2.2  Owner Responsibility

All trash must be collected in heavy duty plastic bags, tied closed and deposited in the container provided by the BOARD.  Wet or biological waste shall not be stored on the OWNERS lot for more than 48 hours.  Each OWNER is responsible for removing and/or having removed large quantities of trash, including discarded construction materials, medium and large appliances, vehicle parts or tires, etc, from his LOT and from the PLAYA MIRAMAR community.

5.2.3  Specific Prohibitions
Under no circumstances may solid or liquid waste be disposed of or dumped into the sea.  Any waste (regarded as hazardous by the applicable laws) must be handled and disposed of in a manner that complies with applicable legal requirements.  No trash or unsightly objects shall be allowed to be placed, accumulated, or remain on lots or anywhere within the boundaries of PLAYA MIRAMAR.  Placing trash in surrounding areas is prohibited.  

Burning trash, discarded items or materials (other than fireplace fuel and wood), indoors or out, regardless of the burning device, is prohibited.  
Burying of unwanted items on property outside the OWNER’S LOT is prohibited.  Dead Sea animals washed ashore may be buried on the beach.

5.3  Motor Vehicles and Boats
5.3.1  Speed and Restrictions
The PLAYA MIRAMAR BOARD is responsible for setting vehicle speed limits in the PLAYA MIRAMAR community.  The general speed limit within PLAYA MIRAMAR is 20 (twenty) miles per hour, unless other speed limits are mandated by signs placed by the BOARD.  The BOARD may set other speed limits, street directions, crossing preferences and other rules deemed necessary to control traffic within PLAYA MIRAMAR.

ATVs are specifically allowed on community roads for transportation, but not for sport or recreational driving.  Reckless driving, or driving in a manner aggressive enough to cause roadway surface damage, such as spinning circles, hard acceleration, skidding, or braking in non-emergency situations is prohibited.   

Driving of vehicles on the beach is allowed ONLY for the following limited uses:

(a) Use of guard vehicles by the PLAYA MIRAMAR security force;

(b) Life saving, fire fighting, guard support or other emergency use;

(c) Accessing the estuary, by ATV, by driving slowly (5mph) and quietly through Andador L only, passing down to the lower beach near the water, and proceeding eastward from PLAYA MIRAMAR beach on the Federal Zone.  This privilege will exist only until the Mayan Palace Resort effectively and legally closes the Federal Zone adjacent to their beach to vehicular traffic;
(d) Launching of boats and watercraft.  After each launch or retrieval, vehicles must be immediately removed from the beach;

(e) Accessing the beach or ocean by ATV by persons with physical limitations or disabilities that prevent them from doing so on foot.  Such ATV use shall be limited to access only (10mph), not providing license for sporting or other ATV activities.

PLAYA MIRAMAR and the BOARD shall not be held responsible for accidents, injuries, or unlawful behavior involving, or caused by, any motor vehicles within PLAYA MIRAMAR or in adjacent properties. OWNERS shall be responsible for proper use of vehicles by all persons inhabiting or visiting their LOTS.

5.3.2 
Responsibility for and Storage of Vehicles
No house trailer, mobile home, motorized home, camper, camper truck, truck, trailer, boat, bus, or similar vehicle which is inoperable shall be placed upon, stored, or lived in on any property within PLAYA MIRAMAR, if not enclosed within a garage or building.

No vehicle, equipment, furniture, or other item abandoned, being repaired, modified, or otherwise worked on is allowed outside the LOT of the OWNER.   Any such repairs on any OWNER’S LOT, when the item being repaired can be seen from outside the property will be limited to those repairs that can be completed within two weeks.

5.4  
Violation of Law or Insurance
No OWNER shall permit any objects or materials to be kept or anything to be done in or upon the OWNER’S LOT, or Common Areas that may result in danger to persons or property, or that may result in the cancellation, increase in Premium, or reduction in insurance coverage or a policy maintained by the BOARD for the Common Areas.

5.5  Signs
No sign shall be displayed without the approval of the BOARD, except for the following:  (a) street, directional, and safety signs; (b) signs required by law; (c) signs required for control and regulation of the Common Areas; (d) signs smaller than 18" in any direction, indicating, that the LOT is served by security or alarm services; (e) removable, commercially made signs on the LOT, no larger than 30 (thirty) inches in any dimension, offering rental or purchase of LOT; and (f) temporary signs for single day practical purposes (i.e. obtaining water delivery).

5.6 Animals
Trained and controllable pets do not need to be kept in pens or leashed, but must be under OWNER’S control to the extent that they do not become an unreasonable nuisance to persons in the community.  

No animals shall be kept, bred, or raised for commercial purposes.  OWNERS who have pets will ensure the pets waste matter is promptly removed from the Common Areas, beach, and LOTS.

The OWNERS or Occupants of LOTS, their agents, employees and invitees may not hunt, fish, market, stalk, capture, confine, disturb, damage, kill or injure local water or land animals that inhabit or enter PLAYA MIRAMAR.  The specific exceptions are harmful or dangerous fish, animals, reptiles, annoying insects, and common household pests.  Also excepted is the legal taking of fish, crabs, clams and the like for personal consumption.

In the case of dangerous animals that constitute a threat to Persons or property, the OWNERS, Occupants or their agents, employees or Invitees must immediately notify the BOARD or Security Personnel, so that immediate action may be taken to prevent any personal injury or property damage.  Reasonable effort should be made to not harm any dangerous animal.

Keeping of livestock is not permitted.

5.7  Lighting

No high intensity lighting, including spots, floods, etc., shall be installed upon any LOT so that intense light or glare is directed or reflected onto other Lots or Common Areas, including the Beach. Motion detector lighting is excluded, providing the Owner sets the light device as to not disturb neighboring lots. 

5.8  Safe Condition and Dangerous Materials

Each OWNER shall maintain and keep his LOT in a sanitary safe and good condition, and shall correct any condition or refrain from any activity that interferes with the reasonable enjoyment by other OWNERS and Occupants of their respective LOTS and Common Areas.

Toxic and noxious substances such as poison, acid, solvents and the like must be stored in approved containers, following all manufacture guidelines and government regulations and laws.

5.9 Fires and Fireworks
Other than barbecues in properly constructed grills and outdoor fires in fire pits, fireplaces, or commercially made fire devices, no uncontained fires are permitted in the community.  No activity or condition shall be permitted that would tend to increase the insurance rates for OWNERS’ or Common Areas or endanger the safety at PLAYA MIRAMAR.  All necessary safety steps must be taken to avoid accidental fires.

Outdoor fires in fire pits or fireplaces must be on the OWNER’S LOT or between the OWNER’S LOT and the near side of the guard patrol path and at least 10 feet from structures and flammable items or brush. Fires without supervision, uncontained fires, and fires in all areas of the PLAYA MIRAMAR community other than defined in this section are prohibited.

OWNERS are responsible for having fire suppression means on their premises and within each rental unit.

Under no circumstance are the use of fireworks allowed in the PLAYA MIRAMAR community or surrounding properties, including on the beach, Federal Zone and lower beach.  No fireworks are to be set off on any property adjacent to or contiguous with PLAYA MIRAMAR.  OWNERS are responsible for seeing that all persons inhabiting their property are advised of, and comply with these requirements.  Sparklers are exempt.

5.10  Rental of Properties
An OWNER who leases or otherwise grants any Person occupancy rights to his property shall be responsible for assuring compliance by such persons, their invitees, family, agents and employees, with all of the provisions of the RULES, REGULATIONS and Resolutions.  OWNERS’ shall be jointly and severally responsible for any violations by the Occupants.

5.10.1  Renting OWNERS

OWNERS who offer any portion of their property for rent should provide written copies of the Beach Rules to the renters, and should enforce compliance with such Rules by any legal means available to them.   Renting OWNERS shall provide the BOARD with a telephone number for contact in the event of an emergency or to report problems that need to be addressed.

5.10.2  Number of Residential Units
On any LOT under 1150 square meters, there must be one primary home of at least 1200 square feet and a maximum of 2 (two) additional rental units.  On any LOT greater than 1150 square meters there must be one primary home of at least 1400 square meters and a maximum of 3 (three) additional rental units.

5.10.3

Required Amenities
Any living space to be rented must include a bathroom with lavatory, toilet and shower or tub, kitchen facilities with running water, refrigerator, and food cupboards, sleeping accommodations, and covered containers for trash.

5.10.4  
Problem rental properties

If a rental property causes problems for neighbors or the community due to the behavior of the renters/occupants, maintenance or other reason, an OWNER may be prohibited from renting.  Such prohibition must be voted on at a duly constituted OWNERS meeting before it becomes effective or until such time as a satisfactory agreement is worked out with the renting OWNER for the purpose of correcting the problem.

 5.10.5  Defaulting Members
As dues and assessments pay for trash removal, road maintenance and security, an OWNER whose dues or assessments are in default for more than 120 days automatically loses the right to rent their property until all defaults are removed.

5.11   Temporary Buildings

All structures, other than temporary sun shades, erected on any property shall be of new construction, and shall meet all applicable local laws and codes for such construction.  No building shall be moved onto any property, in whole or in assembled parts, from any other location. 

Temporary buildings or structures used for construction purposes must be removed immediately upon completion of construction.  No trailer, portion of incomplete building, tent, shack, barn, garage, or temporary structure may be used for a residence, either temporary or permanent, with the following exception:

An owner may extend temporary quarters for family members or friends in a tent for a period of time not to exceed 7 days and only when the OWNER is present on the property.  This exception does not allow for extending temporary quarters for producing additional space for rental income property.

5.12  Repair of Structures
No building, structure, or improvement on PLAYA MIRAMAR shall be permitted to fall into disrepair.  Each building, structure and improvement within PLAYA MIRAMAR shall be kept by the OWNER in good condition and repair and adequately painted or otherwise finished.  If any building, structure, or improvement is damaged or destroyed, it must be repaired within a reasonable timeframe not to exceed six (6) months.

5.13  Health, Safety and Welfare

If any uses, activities, or facilities are deemed by the BOARD to adversely affect the health, safety, or welfare, or to be an annoyance or nuisance to OWNERS or Occupants, the BOARD may institute resolutions regulating their presence on PLAYA MIRAMAR or may make rules governing their presence on LOTS.  Any such rules shall be consistent with the provisions of these REGULATIONS and subject to approval at the next HOA meeting.  

Upon learning of any condition or event that presents a risk to the health, safety or welfare to any person, LOT or Common Area in PLAYA MIRAMAR the OWNERS’ must immediately notify the BOARD.  

5.14  Insurance
(a)  Authority to Purchase:  The BOARD shall have the authority to purchase insurance policies for general liability, acts of God or Force Majeure, officers and directors’ liability and indemnity coverage, as well as other insurance and such fidelity bonds it deems necessary.  These insurance policies and any claims proceeds shall be held in custody, and administered or distributed by the BOARD in the best interest and benefit to the OWNERS.
(b)  OWNER’S Responsibility:  It is each OWNERS responsibility to provide insurance for his/her LOT, home, and personal property at his/her own expense, if they so choose.

(c) Non-Liability:  The BOARD, their Administrators, agents, members, employees or officers shall not be liable to any OWNER or other Person, except in cases of gross negligence or gross malfeasance in the performance of their duties.  
(d) Premiums:  Premiums for insurance policies purchased by the BOARD for the purposes listed in this section shall be paid as a Common Expense.   If an increase of the premium or reduction in coverage is caused by the actions of a LOT owner, his agents, renters, employee, or invitee, or by the abandonment of his LOT, the increase in premium will be charged to the relevant OWNER as a Special Assessment.  

5.15 Noise
Noise created in any location in the PLAYA MIRAMAR community by inhabitants of any LOT shall be limited to normal noise levels so as not to interfere with any neighbor's enjoyment of his LOT.  Continuous running equipment such as a motor generator, or other appliance for periods exceeding 3 hours will only be allowed during the hours of 7am to 10pm.  If complaints are received by neighbors, the offending Owner(s) shall be required to house and/or muffle the sound to an acceptable level or use the alternating daytime periods and turn the appliance off during the night hours.  .  

Complaints not resolved in a timely manner shall be subject to arbitration within the community or presented at the OWNERS’ Meeting for determination.  

5.16  Contractors and Vendors

Each OWNER is responsible for the actions of contractors or vendors he brings to the beach, for assuring that said contractor transports all construction materials, trash, and/or debris from the site to appropriate disposal sites in Puerto Peñasco.  He/she is also responsible for assuring such contractors comply with these REGULATIONS, including road speed.

SECTON 6:  ARCHITECTURE AND CONSTRUCTION

6.1  Further Subdivision
LOTS less than 36 (thirty-six) meters in width, measured at the Federal Zone, or less than 1100 M² in area may not be subdivided.  LOTS equal to or greater than 36 (thirty-six) meters in width at the Federal Zone or greater than 1100 M² in area, may be subdivided.  Such lots may be registered and sold as no more than 2 (two) lots, so long as no individual LOT is less then 16 (sixteen) meters wide, measured at the Federal Zone.  Any LOT so subdivided, regardless of the original surface area, must be divided along a line roughly perpendicular to the Federal Zone, so that both resulting lots have similar ocean frontage.

6.2 Construction Safety and Materials

Safety measures must be taken to avoid spillages of chemical materials or products, including oils and fuels, that may pollute air, land or water, and to prevent life-threatening accidents. Construction machinery and equipment must be maintained in good condition in order to minimize exhaust fumes and oil emissions and dripping.  Appropriate dust control methods, including wetting of dirt areas, shall be used in connection with any construction on PLAYA MIRAMAR.  Sanitary portable units must be provided by contractors for their construction crew members.  

6.3 Construction hours

Working hours for construction or maintenance projects in the community shall be within these time spans, unless authorized by the board: 

7:30 AM to 5:30 PM




October through June   

5:00 AM to 5:00 PM




July through September        

6.4 Construction

Note:  All requirements in this section apply to new construction or substantial exterior modifications to existing structures. They do require change of an existing structure not undergoing such modification.

6.4.1  Construction compliance

The Construction Committee has the duty and power to review and approve plans for new construction, prior to the start of any construction, but is limited to implementing the specific requirements of these REGULATIONS.  The committee has no authority affect on any aspect of design or construction not specifically covered herein.

6.4.2  Construction Committee
The BOARD may appoint a Construction Committee consisting of three OWNERS, who have (i) architectural or construction understanding.  (ii)  no construction under way on their property at the time of their service on the committee, and (iii) no interest in the construction projects being reviewed.   

OWNERS planning new construction must submit plans for said construction as defined in Section 6.4.3.  The Construction Committee will review such plans for compliance with these REGULATIONS and advise the BOARD of compliance or non-compliance within two weeks of receipt of plans.  Construction Committee members are encouraged to make recommendations to aid in achieving compliance.  OWNERS shall not be bound by any such recommendations, but, if not in compliance, they must modify the plans to achieve compliance and resubmit the plans for approval of the Committee.  No construction may be started until the committee approves the plans for compliance.

Once the Construction Committee has approved the construction plans for compliance, the BOARD has one week to issue an approval letter to the OWNER that shall be attached to the application to the city government for the official license.

6.4.3   
OWNER Obligation

No less than two months prior to starting new construction, OWNERS must advise the Board or Construction Committee of the intent to undertake construction, so that the Construction Committee can plan to meet.  No less than one month prior to start of new construction, OWNERS will provide two paper copies of construction plans for any new construction of partial or entire buildings to the Construction Committee to allow review of compliance with these REGULATIONS.

6.4.4  Non-Liability for Approval of Drawings and Specifications
All drawings and specifications for new construction shall be approved by the Construction Committee as to conformity with these REGULATIONS.  This approval is restricted to compliance with these REGULATIONS only, and shall not be construed as approval for engineering design or for compliance with governmental requirements, or any other required compliance.

By approving drawings and specifications, the Construction Committee, the members thereof, the BOARD, any agent of the BOARD, does not assume any responsibility or duty for the drawings and specifications, or for any defect in any structure constructed from any drawings and specifications so reviewed by the same.  

The Construction Committee , the members thereof, the BOARD, officers or directors of the BOARD shall be free of liability to any OWNER and/or third party for any damage, loss or prejudice suffered or claimed on account of (i) the approval or disapproval of any drawings and specifications, whether or not defective, (ii) the construction or performance of any work, whether or not pursuant to approved drawings and specifications, (iii) PLAYA MIRAMAR or manner of development of any property within PLAYA MIRAMAR, (iv) a change of the natural grade of any LOT, or (v) the execution of any document attesting to the fact that the work performed meets the requirements of these REGULATIONS.  Approval of drawings and specifications by the Construction Committee, or the approval of any change in the size, configuration, or location of any area for PLAYA MIRAMAR, or a change in the natural grade of any LOT is not, and shall not be deemed to be, a representation or warranty that the drawings, specifications or changes comply with laws, other regulations, or applicable governmental ordinances.

6.5   Building Heights
No new building or structure shall be erected, permitted, or maintained on any LOT in excess of two (2) stories or 26 feet in height.  The height is measured from the center line of the road side or the horizontal plane of the lot as graded for construction, whichever is higher.   Such plane shall be calculated without the addition of fill materials.   

Roof terraces with railings and other low accessories are permitted within the 26 foot height.   Technically necessary equipment may exceed the 25 foot limitation and may include chimneys, antennas, masts, wind generators, solar collectors, and vents.

Sloping lots may have walkouts or additional living area below the above defined plane and will not be counted as an additional story for this section.

6.6  Requirement for Habitation
No LOT shall be inhabited until and unless: 

(a)  All new septic systems must be built in accordance with the local building code of Puerto Penasco, Senora, Mexico and include an approved triple-chamber septic tank with minimum primary chamber capacity of 200 gallons per bathroom and drain field, appropriate under local code for uses intended, has been installed, all drain systems have been properly plumbed to the septic system, and all kitchens, bathrooms and laundries are supplied with running water.   

(b)

An approved system for storing at least 200 (two hundred) gallons of fresh water per bedroom, including all bedrooms in all structures on the LOT, has been provided, fitted with an appropriate pump and connected to all running water locations.
(c) 
A domicile is completed, at least externally, with all bathroom and kitchen plumbing and appliances installed and working.

6.7


Minimum size of Homes and Apartments
All principal dwellings shall consist of no less than 1,200 square feet of enclosed floor space.   All apartments for rent shall consist of no less than 350 square feet.

6.8  
Construction Time Limit

New construction or remodeling must be completed within 18 months from start of construction.   Such construction will be considered complete for this rule when all external details of the structure are completed and the property cleared of construction equipment and materials.  All construction debris and unused materials must be cleared within 30 days of completion of construction.  

6.9 Lot Construction Limitations

6.9.1 Property Line Setbacks
To allow for light and ventilation, enclosed buildings or structures on any lot may be built up to, but not beyond, the lot perimeter on any side not adjoining a neighboring lot or property, including lot sides adjoining roads, andadors, and the Federal Zone.   Such buildings or structures must be set back by 1 (one) meter from any lot perimeter adjoining another owned property of any sort.  No permanent protruding element, temporary door or gate swing, or other protrusion may extend beyond the property line, including into the road, Avenida Mar de Cortex.

For uninhabitable buildings, in certain cases, such setbacks from the property line may not be necessary or desired for light and ventilation, and may therefore work a hardship on the property OWNER for utilization planning of the property.  In such cases, prior to construction, the constructing OWNER may apply to the Construction Committee for variance as defined in Section 6.11 Implementation and Variances, approval of an exception, provided the OWNER has the written approval of the adjoining OWNER, for a specific plan designating the location of buildings to be constructed on the property line.  

6.9.2  Ocean Front Terrace Zone
An Ocean Front Terrace Zone is defined as a rectangle along the Federal Zone and extending 3 meters into the property.   Open terraces of any kind may be built in this Terrace Zone, with roof, floor, and columns, but enclosed structures and visually opaque walls are not allowed.  This prevents blocking of views from neighboring homes and terraces.  No permanent construction may extend beyond the Federal Zone line.  Palapas and other temporary structures may be placed beyond the Federal Zone line in front of the owner's property, if they comply with Mexico Federal Zone regulations.

6.9.3  Road Zone setbacks and walls

Buildings and/or fences may be constructed up to the property boundary at the Road Zone.  Fences or walls along the property boundary at the Road Zone of the lot should not exceed 72” in height.  If the constructing OWNER desires a fence greater than the limitation of 72” they may apply to the Construction Committee for a variance as defined in Section 6.11 Implementation and Variances for approval of an exception.  However, no permanent protrusion, temporary door or gate swing, etc., may protrude beyond the roadside boundary of the property.

6.10  Unsightly Structures

All utilitarian items placed on properties, such as barbecues, generator and pump houses, trash bins, fuel storage, water tanks, etc., must be of neat architectural appearance unless enclosed by constructed housing or fencing which is in harmony with the neighborhood. 

6.11  Implementation and Variances
The BOARD may, in extenuating circumstances, propose at an OWNERS meeting for vote, a single-incidence variance to the regulations set forth in this Section 6:  Architecture and Construction if the BOARD determines that such variance is reasonable or necessary, and determines in advance that (i) such variance will not create a hardship or burden on any OWNER or Occupant, and; (ii) the activity permitted under the variance, will not have substantial adverse effect on the OWNERS and Occupants of PLAYA MIRAMAR, and is consistent with the quality of life intended for residents of PLAYA MIRAMAR. The granting of such variance will not be construed as changing or invalidating the regulation varied from.

6.12

Walls/Fences

Except as provided in this Section, any wall or fence located on a LOT is the responsibility of the OWNER of the LOT.  If a wall is built by adjacent neighbors, and located on the property line, the neighboring OWNERS’ have the joint responsibility for structural maintenance of the wall.  Each has responsibility for maintenance of his/her side of the wall. 

6.13  Overhead Encroachments
No physical structure, portion of building, tree, shrub, or planting on any LOT shall be allowed to overhang or otherwise encroach upon any neighboring lot, or Common Area.

6.14 
Mining and Wells

In accordance with laws of Mexico no portion of PLAYA MIRAMAR may be used to explore for or to extract oil, coal, minerals, or earth substance of any kind.

6.15 Obstructions to Drainage

No OWNER shall erect, construct, maintain, or allow any improvement or obstruction that would interrupt the normal drainage of the land or interfere with any drainage easement except with the prior consent of the governmental authorities and plan approval by the Construction Committee as defined in Section 6.   Nonpermanent structures (including fences) may be erected in any areas used for drainage as long as drainage is unimpeded.  
All LOTS and the Common Areas are hereby subjected to an easement for natural drainage of storm water from other portions of PLAYA MIRAMAR; provided, however, that no Person is entitled to alter the natural drainage patterns within PLAYA MIRAMAR, or to materially reroute storm water onto other portions within PLAYA MIRAMAR without the consent of the affected OWNERS and the BOARD.

SECTON 7:  UTILITIES

7.1  Statement of Intent

The BOARD has no power to sign, or commit the community to, contracts for provision of utilities, until given approval to do so by a vote taken at a duly constituted Extraordinary OWNERS’ meeting. 

7.2  Utility Adoption
7.2.1 Preparation of Proposals

The Board is expected to keep abreast of availability and practicality of utilities including potable water, sewer, electricity, and piped fuel gases.  The Board may spend funds appropriate to obtaining proposals or bid packages. and present these to the membership for vote. 

Such proposals prepared by a utility engineering company licensed in Mexico must include all projected costs and supporting documentation about: (i) initial installation, (ii) recurring costs, if any; and (iii) monthly costs per household or per unit of utility provided.

All proposals shall include projected costs for both underground and above ground distribution methods, if both types are available.

7.2.2  OWNER Approval
The BOARD may present such proposals as defined in Section 7.2.1 at a duly constituted Extraordinary OWNERS meeting, providing such proposals are submitted to the members in writing, with descriptions and figures, along with the Agenda Call. 

A positive vote at a meeting shall obligate all OWNERS to be bound by and comply with the proposal and the requirements of the proposal will become an obligation of all LOTS.  The BOARD may also continue to refine plans for utility systems for a later presentation as a result of a vote of the OWNERS.

7.2.3 Quality of Installation

In the event the OWNERS’ vote to install utilities, the BOARD and/or its agents shall make installations as a standard which is comparable to the quality of such services in urban areas of Mexico.  Both the BOARD and service providers, in providing the Utilities, must comply with the regulations and restrictions imposed by laws and the authorization granted to PLAYA MIRAMAR.

7.2.4   LOT Easements
If utilities are made available in the future within Playa Miramar, it shall be the homeowners responsibility to connect the utilities to their lot at his/her own expense.
7.3  Utility Easements
Whether or not proposals have been made or utility plans adopted as defined in Section 7, the BOARD has the power to designate utility easements for all common areas within the community to preserve certain locations and pathways for installation of utilities.  Monies and activities allocated to utility easements shall be limited to planning, proposal development, publication expenses, fencing, and signage.   

7.4  BOARD Responsibility
After a positive vote for adoption of any utility, but before commitment to any contract for utilities, the BOARD shall prepare and present at an OWNERS’ meeting any necessary changes to these REGULATIONS, and all plans, including description of work to be performed, and work schedule.  Approval of these changes and plans by vote of said OWNERS meeting shall commit the BOARD to the installation of the utility.
7.5  Force Majeure
If a utility is installed, the BOARD shall not have liability for the interruption of a Utility Service.  This includes, but is not limited to, acts of God, forces of nature, wars, sabotage, riots, economic disturbances, strikes, the binding order of a court or governmental authority, failure to act by a governmental authority, or the unavailability of fuel.

SECTION 8: ASSESSMENTS

 8.1  Types of Assessments; Joint and Several Obligations

Each OWNER, by acquiring title to a LOT, is deemed to covenant and agree to pay to the HOA: 

(a)  Maintenance Assessments

(b)  Utility Assessments

(c)  Extraordinary Assessments

(d)  Special Assessments

(e) Default Assessments, consisting of penalties (late charges), attorneys’ fees, court costs, interest, and any other collection costs, (collectively and hereinafter referred to as the “Assessments”).  

Each Assessment is payable by the OWNER of the LOT for which it is levied.  The obligation to pay Assessments shall run with the land, which means that the obligation to pay Assessments shall be transferred to any buyer of the LOT.  If more than one Person owns a LOT, all co-OWNERS of the LOT, shall be jointly and severally liable for all Assessments provided for under the PLAYA MIRAMAR REGULATIONS.  All monetary references herein refer to US Dollars (legal currency of the United States of America).  All assessments, fines, penalties, and interest are payable in such US funds and none other.  
8.2  Purpose of Assessments
The Assessments levied by the BOARD shall be used (i) to promote the health, safety, and welfare of the OWNERS; (ii) to enhance the quality of life within PLAYA MIRAMAR; (iii) to preserve the property values of PLAYA MIRAMAR, and, (iv) to pay administration costs.

8.3   Assessments
8.3.1  Maintenance Assessments

Maintenance Assessments are to pay common expenses.  Each LOT owner is expected to pay a pro-rata share of the Maintenance Assessment.  The charge may be less for vacant LOTS than for constructed LOTS.  The BOARD may determine assessment requirements and submit them to the OWNERS’ for approval at an OWNERS’ meeting.

(a)  Annual Calculation of Common Expenses:  Not less than 30 days nor more than 60 days prior to the beginning of each calendar year, the BOARD shall make available to the OWNERS, a budget for Common Expenses anticipated for the upcoming calendar year.  Common Expenses shall include, but are not be limited to, charges for: (i) administering, repairing, maintaining, and operating the Common Areas; (ii) The HOA expenses; salaries, and benefits payable to the Persons hired by or contracted with for the benefit of PLAYA MIRAMAR; (iii) the acquisition, repair and replacement of tools, machinery, and equipment required for the maintenance and operation of the Community and Common Areas;  (iv) insurance premiums; (v) any utility expenditure as provided in Section 7; (vi) real estate and other taxes, duties and fees levied against the Community and/or Common Areas; and, (vii) a reserve equal to no less than 5% (five percent) of the Common Expenses for the upcoming year.

If, for any reason, the Common Expenses for a given calendar year are not approved, then the Maintenance Assessments for that calendar year shall be equal to the Common Expenses of the previous calendar year plus 10% (ten percent), until the Common Expense budget for the coming calendar year is approved by the OWNERS.  

(b) Time and Manner of Payment:  The Maintenance Assessments shall be levied annually, plus at such other intervals as may be deemed necessary.
 8.3.2  Utility Assessments
The BOARD will bill any Utility Assessments to the OWNERS according to any utility contract approved by the OWNERS.

8.3.3  Extraordinary Assessments
If an Extraordinary Assessment is required, then the BOARD shall immediately (i) determine the amount and date or dates when due and inform the OWNERS; (ii) determine the pro rata share of the Extraordinary Assessment for each OWNER, (iii) and notify the OWNERS’.  The Extraordinary assessment can only be levied for, and upon approval at an Extraordinary Meeting:

(a)  Emergencies:  The BOARD may levy an Extraordinary Assessment against some or all of the LOTS to deal with any emergency situation that affects the community security and/or operation.

(b) Legal Fees: The BOARD may levy Extraordinary Assessments against part or all of the LOTS to provide for Legal fees and costs for any and all purposes within this Section for the benefit of the OWNERS and/or PLAYA MIRAMAR.

8.3.4  Special Assessments
The BOARD may levy a special assessment if a positive vote is received at an Extraordinary OWNERS’ Meeting.  However, no benefit, item or service may be provided until sufficient funds are in hand from the assessment to pay for such.

8.3.5 Default and Penalty Assessments
Default Assessment consists of penalties, late charges, fines, attorney's fees, court costs, interest, and any other collection costs.  If (i) a LOT is so maintained as to cause annoyance, disturbance, or undesirable condition with respect to other OWNERS or Occupants, (ii) any portion of a LOT is being used in a manner that violates the REGULATIONS; or (iii) the LOT OWNERS, occupants, guests, agents, renters, employees, or suppliers do not comply with the REGULATIONS, then the BOARD shall make an effort to determine the facts of the situation.

If the BOARD finds that the claimed condition does exist it shall give written notice to the offending OWNER specifying the particular conditions. If corrective action is not taken by such OWNER (within the time specified by the BOARD in the Board's written notice) the BOARD may exercise corrective action.

Notification of the OWNER is assumed so long as notice is sent to the last address supplied by such OWNER.

The cost of any corrective action shall be the responsibility of the defaulting OWNER and will become a special assessment on his/her LOT.

8.4 Time and Manner of Payment
Penalties and fines are due and payable by OWNERS immediately upon notification by the BOARD.  A Penalty or late charge may be imposed for nonpayment of any assessment.  Such penalty shall be equal to 5% or $25.00, whichever is greater, for each month of delinquency, but with a maximum of two months.  If the payment is not received within the said two months period the delinquent assessment, plus penalties, shall bear interest at 18% per annum, compounded monthly.  The BOARD may waive late fees, penalty assessments, and/or interest on any particular assessment.  A delinquent OWNER shall also be liable for attorneys’ fees and related costs incurred by the BOARD due to his delinquency. If any suit, action, or arbitration proceeding is brought against an OWNER to collect an Assessment and penalties, the BOARD shall have available all remedies under the law, and as set forth in these REGULATIONS.  

Any check returned as unpaid for any reason, shall incur a penalty of $25.00 for the first infraction, and $50 for the second infraction.  Thereafter, the BOARD shall refuse personal checks from that OWNER, and said OWNER shall provide cashier's checks or personal money orders for all future amounts, unless and until this requirement with regard to this OWNER is reversed.

8.5 Billing and Collection Procedures
The BOARD has the right to implement procedures for determining billing, and collecting the Assessments provided for in the REGULATIONS, so long as the procedures are consistent with the REGULATIONS and applicable law.  The failure of an OWNER to receive a bill does not relieve said OWNER of his responsibility for any Assessment or charge under these REGULATIONS.

If the BOARD fails to send a bill, the OWNER may not be charged for late charges or penalties on that assessment, until such notification is sent.  

SECTION 9:  SANCTIONS and CONFLICTS

9.1 Enforcement of Rules in Section 5

Section 9.1 is applicable only to infractions against Section 5 of these REGULATIONS.      

If complaints are brought by OWNERS to the BOARD, which includes personal witness, written statements, photos or other convincing evidence of infractions of the Rules in Section 5 of these REGULATIONS, the BOARD may take enforcement action.  Complaints without sufficient corroboration will not be considered grounds for action by the BOARD.

Infractions determined by the board to be real will result in fines levied on the owner of the lot where the infraction took place or where persons who committed the infraction reside.  Each incidence of infraction of rules incurs the fines described below.

9.1.1  Schedule of Fines    

Amounts of fines to be levied, per incident, in US dollars:

	1
	Infractions of any rule in Section 5 involving Safety of persons or homes(specifically including speed limits, fireworks, dangerous chemicals) 
	$100

	2
	Infractions of rules involving sanitation and health (such as handling and disposal of garbage, chemicals, sprays)

	$75

	3
	Abuse, verbal or physical of BOARD members, security personnel, or other OWNERS who are providing assistance to security personnel
	$300

	4
	Other violations of the Regulations where fines are not specifically listed are dependent on the infraction and at the Boards discretion to impose a fine.
	$75 to $300


9.1.2 Repeat Infractions

In addition to the Schedule of Fines where repeated infractions continue to occur by OWNERS, renters, etc. on a single property, the BOARD may impose additional fines up to $5,000 per finding at a duly called Owner’s Meeting and with the approval of majority vote. Additional such findings by the board will require new evidence, not of a single additional infraction, but of a new or repeated infraction at the subject property.

Repeat infractions of these REGULATIONS shall not be construed as removing or nullifying the relevant REGULATION.   Such Sections of these REGULATIONS can be removed or modified only by vote at an OWNERS meeting.

9.1.3  Appeals Processes for Single Infractions
An OWNER who has a claimed infraction against him, his property or occupants shall have the right to have his case presented at the next OWNERS meeting, and such meeting shall be within 60 days of notification to the OWNER, for determination of whether a violation occurred.  In such case, the OWNER shall advise the BOARD in writing of the appeal.  If, by vote at said meeting, the OWNER is found to be in violation, and the fine is upheld, the offending OWNER shall be held responsible for payment of the original fine as assessed, plus any late charges, and interest due.  Late charges will not be assessed for time between the notice of appeal and the OWNERS meeting.   If the OWNERS meeting votes to rescind the fine, and the fine has been paid by the offending OWNER, the fine and any late fees will be refunded.  If the fines are upheld at the OWNERS meeting, all penalties and interest shall be immediately due and payable, including time between notification and the meeting date.
9.1.4  Arbitration

Any disputes that arise for any reason under these REGULATIONS that must be submitted to arbitration must follow the guideline for the Commercial Arbitration Process in Mexico under the Mexican Commercial Code in Articles 1415 to 1463.

9.1.5   Ambiguity

In the case of ambiguity of any regulation, the regulation shall be interpreted consistent with the intent shown by the body of REGULATIONS; the provisions must be construed as a whole.
9.2  Disputes
Any unresolved dispute as to interpretation or application of these rules and regulations may, by vote of 75% of the OWNERS present at an OWNERS meeting be submitted to mediation:  

(a) Each of the parties of the dispute shall designate a mediator and the two mediators will select a third who is competent in the subject matter of the dispute and who is wholly disinterested in the matter.  If the designated mediators are unable to agree the BOARD shall designate the Real Estate Agents Association of Puerto Penasco Arbitration Commission, or its designee, who must also be competent and wholly disinterested;

(b) The mediators shall reach a resolution by majority vote; such resolution may not be contested in any manner;

(c) For anything not provided herein, the arbitration proceeding as identified in Section 9.1.4 Arbitration will be followed.

9.3

Sanctions for Gross Failures

In addition to penalties established elsewhere in the REGULATIONS, the provisions herein shall apply when the RULES and REGULATIONS of EL PUEBLITO DE PLAYA MIRAMAR, A.C. are continually and or repetitively violated by an OWNER, as evidenced by multiple, proven, and documented complaints by OWNERs.

In the case of documented repeated violations of the REGULATIONS at a single property over a period of 1 (one) year or more, then an additional penalty may be imposed on the OWNER.  Prior to imposition of such penalty for gross failure, the BOARD must notify the offending OWNER, in writing by registered or certified mail, the grounds for such penalty, listing the specific complaints.  The OWNER shall have 30 (thirty) days to comply, by correcting the condition or situation or by providing a plan and schedule for compliance.  The BOARD, within 30 calendar days shall notify the OWNER of agreement to or disagreement with such plan in writing.  Failure by this OWNER to follow thru and make the corrections may result in a gross failure penalty of up to $5,000.00.
In the event of future noncompliance, wherein an OWNER is found to have harmed, or created a condition for potential harm to the community, its OWNERS or other persons or property, the BOARD may ask for a vote at an OWNERS meeting to approve the imposition of further sanctions on the offending OWNER(s).  Such Sanctions may include, but are not limited to: (i) additional Default Assessments, (ii) suspension of Common Services.  

In extreme cases, after the failure of the recourses listed above, the BOARD would call for an Extraordinary OWNERS Meeting to approve and direct legal action under Mexican Law to recover any past due amounts, which first is to request a lien be placed on the property, then to enact a lawsuit, with last resort of property foreclosure.  Such finding must be by a duly constituted Extraordinary OWNERS Meeting.

9.4  Executive Civil Action (Via Ejecutiva Civil)

The debt settlement assessment prepared by the BOARD, together with a copy of the Extraordinary OWNERS’ Meeting minutes whereby the Assessments were approved, shall be an executive instrument (titulo ejecutivo), whereby the Board may place a lien on the property with foreclosure as a last resort after receiving authority to do so at a duly convened Extraordinary OWNERS Meeting.  The BOARD may initiate this action if an OWNERS debt exceeds $2,500, and the OWNER has been in default for at least 12 (twelve) months.  Upon preparation of the debt settlement statement by the BOARD, and approval by the OWNERS’ at an Extraordinary OWNERS’ meeting, all Assessments levied against the relevant LOT are immediately due and payable. 

SECTION 10:  GENERAL PROVISIONS

10.1 Notices

In order to receive notices from the BOARD, OWNERS are under the obligation to provide the Board with a current mailing address, (street or P.O. Box).  OWNERS are asked to also supply (i) email address; (ii) phone number(s); (iii) facsimile phone number.  Should the OWNER’S street address, e-mail address or facsimile number change, the OWNER must give written notice of such changes to the BOARD; failure to report such changes will cause any notices sent to the non-current street address, e-mail address or facsimile number and will be treated as if delivered, whether or not the OWNER actually receives them.

The Secretary of the BOARD shall publish a mailing address for the BOARD.  The Board may designate a different address for notice, by giving written notice to all OWNERS.

10.1.1  Notices to the BOARD  

Notices to the BOARD must be in writing and addressed to the BOARD at the mailing address provided by the Secretary of the BOARD.  If an OWNER requires proof of delivery to the BOARD, a copy of the return receipt provided by the national mailing service used to notify the BOARD shall suffice.

10.1.2  Notices from the BOARD
Notices from the BOARD to members for the regular business of the HOA, may be sent to an OWNER, or to the membership, in writing, by any of the address means provided by the OWNER.  The preferred means of communications is email.   

If however, pursuant to the REGULATIONS or applicable law it is necessary to notify a certain OWNER of a lawsuit or an action to be taken under Section 9.3 or 9.4 of these REGULATIONS, said notice will be deemed to have been validly completed if made by both of the following means: (i) through the publication of the notice in any newspaper of general circulation of the Municipality of Puerto Peñasco, Sonora, Mexico; and  (ii) sent by certified or registered mail to the address of record of the subject Owner.  

If the street address provided by an OWNER proves to be incorrect, notification by the BOARD in writing will be duplicated by any other means of contact supplied by said OWNER.  Copy of such alternate communication, kept by the BOARD, shall constitute proof of receipt by the OWNER.

10.2  Captions  

Captions of Sections of these REGULATIONS are included only for ease of reference, and are not intended to modify or affect the meaning, of any of the provisions of the REGULATIONS.  Any sections or exhibits referred to in the REGULATIONS are incorporated as though fully set forth where the reference is made.  The provisions of these regulations shall be interpreted to create a plan for the uniform development, existence and operation of PLAYA MIRAMAR.

10.3. Severability
If any provision of the REGULATIONS, or any section, clause, sentence, phrase, or word, or the application thereof in any circumstance, is held invalid by judicial resolution, then the validity of the remainder of these REGULATIONS will remain valid as if the invalid part were never included.

10.4. Gender

 Masculine, feminine and neuter references herein include the others as the context requires.

10.5 
Governing Law

These REGULATIONS shall be interpreted in accordance with the Law and REGULATIONS applicable in Puerto Peñasco, Sonora.

	Appendix “A” - Agenda Call


Agenda-Call Instruction.  The format and wording of this document described here are required for legitimacy.   Title below should show if the meeting is to be Ordinary, Extraordinary, or both as in this example.   Show start time and date of meeting.

AGENDA and CALL for ORDINARY and EXTRAORDINAY OWNERS' MEETING

   9:00 a.m.     April 2, 2005

Mexican law presumes meetings are held at the 'Legal Domicile' of the corporation (in Puerto Peñasco).   For that reason, meetings must not be held outside Mexico.  Location shown in the Call should include city, state, and country, NOT the address of the meeting (such as "Paul Rowley's beach house").  Note: Meetings outside Mexico are duly constituted ONLY if 100% of members attend!!   

Meeting to be held at Puerto Peñasco, Sonora, Mexico 

CALL FOR MEETING ON THE FOLLOWING TOPICS:

List each item planned for the meeting in clear but very simple terms under Ordinary Meeting, Extraordinary Meeting, or both.  Votes should not be included in the Agenda-Call.   Do not over-elaborate; narrowing the topic description can narrow what the meeting is able to do on the subject.

The last two items, shown as items 5 and 6 under Ordinary Meeting and items 3 and 4 under Extraordinary Meeting, should be as listed.  Appointment of Special Delegates allows formalizing and recording of the Minutes of the meeting.  'Other business' allows taking up items not listed in the agenda;  without it in the Call, even critical or emergency actions must wait for the subsequent Owners meeting. 

Although Calls are made up by the Secretary, the original must be signed by the President and Secretary.

Ordinary Meeting

1.    President's update

2. 

Discussion and approval of the Treasurer's report of the Association El Pueblitode Playa Miramar A.C.

3.   
Trust Deed Process Update

4.    Update on Lee & Broce properties 

5.  
Discussion and approval of Special Delegates to formalize the resolution of this meeting at the Public Notary of their election, translating into Spanish and recording the meeting in the Public Registry.

6.  
Other Business

Extraordinary Meeting

1.    Discussion and approval of the proposal to modify the By Laws of the Association El Pueblito de Playa de Miramar A.C.

2. 

Discussion and approval of the proposal to modify the CCR’s that will regulate the conduct, architectural guidelines, and will impose rights and restrictions to the members of the HOA inside the development of Miramar located in the municipality of Puerto Penasco, Sonora,

3.   
Discussion and approval of Special Delegates to formalize the resolution of this meeting at the Public Notary of their election, translating into Spanish and recording the meeting in the Public Registry.

4.  
Other Business

The below should be as written with the date reflecting the actual date the Agenda Call was completed and signed by the President and Secretary.   

Puerto Peñasco, Sonora, Mexico, February 4, 2004

__________________________________











_______________________________


Name




































Name

President

































Secretary

APPENDIX “B” - Proxy

El Pueblito de Playa Miramar A. C.

DESIGNATION OF PROXY VOTER

I, ___________________________________________________________, owner of, or designated representative of, property at El Pueblito de Playa Miramar A.C., known as Manzana ____, Lote _____, with the majority agreement of other partners in ownership of such property (if any), do hereby designate:  

_________________________________________________, an adult member in good standing of El Pueblito de Playa Miramar A.C., to vote for my (our) property on any and all issues to be voted on at (insert date of meeting): ___________________________________________________________ 

Signed by owner or majority representative, ___________________________________
Please print name:    _______________________________________________________
________________________________________________________________________

Instructions:

Fill out or sign each area indicated in red above.   Each property can exercise one vote.   If owner or representative holds more than one property, one signed Proxy must be submitted for each.

Appendix “C” 
Minutes of Owners Meetings, Instruction for formatting and writing.

Heading is required, comprised of Meeting title (Ordinary, or Extraordinary, or both as in this example), followed by the date and start time of the proposed meeting.

MINUTES for ORDINARY and EXTRAORDINAY OWNERS' MEETING

   9:00 a.m.     October 16, 2004

Both sentences below (giving meeting location and nature of meeting) should be used without changing the wording.   

 IMPORTANT NOTE: Mexican law assumes the location of the meeting to be the 'legal domicile' of the corporation. For this reason, the Minutes must include "Puerto Peñasco, Sonora, Mexico", but should NOT include the address of the meeting place; the address Location (such as "Paul Rowley's house at Playa Miramar") should be given only in a cover letter.

This meeting was held at Puerto Peñasco, Sonora, Mexico.  The members gathered to hold an Ordinary and Extraordinary meeting according to the Call sent to the members by the President and Secretary of the Association.

The voted 'appointment' of the Inspector of the Meeting and appointment of President and/or Secretary of the Meeting from among the members in good standing attending the meeting, is a required part of each OWNERs meeting, and must occur at the beginning of the meeting, and must be recorded in the minutes. The "Inspector of the Meeting" counts the votes, verifies that all in the Minutes are correct, and signs the Minutes in verification.

Mr. Bill Wulff was appointed, and voted positively on, as inspector of the meeting.

The President declared the meeting to be in order.

The following can be taken directly and completely from the Agenda-Call, and should be stated in the same simple and general words (to eliminate questions of validity of discussions or votes).   Do not include notes from the meeting; those go in the next section.   The last two items, 7 and 8 in this example, should appear at the end of each meeting, no matter what numbers are assigned.

AGENDA OF ITEMS:

1.    President's update.

2. 

Treasurer's report

3.  
Secretary's report

4.   
Security report

5.  
Lot extension purchases.

6.  
Changes in security procedures

7.

Xxxxxxxxx

etc.....

The last two items, shown here as items 10 and 11, should be as shown below.  Appointment of Special Delegates allows them to formalize the Minutes of the meeting to make actions taken by the Owners valid.  'Other business' allows taking up items not listed in the agenda;  without it in the Call, even critical or emergency actions must wait for the subsequent Owners meeting.

10.  
Appointment of Special Delegates.

11.
Other business.

The following section repeats the above items exactly, but with description of actions and disposition by the meeting.  The following descriptions are imaginary, intended only as style example.   Paragraphs should be factual, complete, and not wordy.  Each agenda item must have a description, and, if there was a resolution (decision, vote, appointment, etc.) even if that resolution was only to ''table' the issue or 'defer for study', a Resolution should be given in the Minutes; if there was no resolution (there would not be for factual presentations by experts, lawyers, etc.) and no decision, vote, or action was taken, just leave out the Resolution part, as in item 1, below.

1.
President's update.    Pres. Ernie Kolakowski reviewed recent accomplishments in the Trust Deed process, including completion on Sept. 9 of the survey.   Road re-surfacing is now complete.   

Owners not having advised of the need for concrete survey stake replacement were urged to contact Secretary Sharon Hensien with request.

2.
Treasurer's report.   Treasurer, Lynne Rost reported that cash on hand is higher than expected because the cost of road work was lower.  Cash on hand US $13,433.64.   Cash on Bancomer $999,000.   Handed out list of projected expenses until fall meeting (see attached exhibit).

3.  Secretary's report.

Minutes of Owner's Meeting of January 9, 2004 were approved as distributed to members by Email and Mail.

4.  Security report.    Paul Rowley brought up the question of the requested closure of the west entry road through Mayan Palace property.  Discussion followed.  Ernie Kolakowski spoke of the need to obtain concessions from Mayan Palace before agreeing to closure of this road.   Laird Pettit pointed out that, as the upper estuary road does not extend to our other entrance, in times of heavy rain, members will be unable to enter or leave the community for days, until the lower estuary road dries and hardens.   
Resolution:   Vote to hold fast and refuse to close the road.  Passed easily by show of hands.   Doug Byers and Quinn Hutchinson volunteered to negotiate with Mayan Palace and the Ejido to determine if the higher estuary road can be extended, and who would pay for the work.

5.  Lot extension purchases.    Pres. Kolakowski presented the situation with lot extensions available for purchase by some owners.   Potential disposition of un-purchased lots after sale closing date was discussed among members.   Rose Drzewicki proposed that we allow the community to purchase an extension for security center, limiting amount to be spent to no more than $9,000.

Resolution:    Motion to vote: Al Schwartz; second: Rick Headlee.  Vote passed 48 for, 6 against.

6.   Changes in Security procedures.   Paul Rowley proposed a new guard round schedule, as shown in the attached schedule sheet, and asked for member approval

Resolution:   Motion by Quinn Hutchinson, seconded by Gaye Wulff.   Vote passed by unanimous acclimation (show of hands for and against; none against).

7.  Xxxxxxxxxxxx.  Yyyyyyyyy yyyyy yyyy

etc....

The final two items agenda items are required and should appear in each Agenda-Call and should be accomplished in each meeting.  The first (item 10 in this example) is the designation of competent person(s) (usually an attorney or Notario) to legally formalize the Minutes in Mexico by translating into Spanish; entering in the Corporate Book; and re-registration of that book.

The second necessary item (no. 11 in this example) should always be 'Other business'.  With this in the Call, any emergency or last minute business can be acted upon in the meeting.  Otherwise, emergency actions must wait for the next Owners meeting.  With this provision, any member can propose new business from the floor.   If no new business is raised, just put 'None' after it.   If any 'Other Business' is raised, each item should be covered in the Minutes with a letter designation (A, B, etc as shown below).  The topic and the person proposing it should be included in the description, as shown in these imaginary examples.

10.  Designation of Special Delegates:  Motion by Laird Pettit to appoint Raul O'Farrill, Carlos Davalos, Carlos Rosas, and Mayu' Valladolid as Special Delegates to formalize in Spanish the Minutes of this meeting, listing all actions taken, translating into Spanish, and recording in the Public Registry.  Seconded:  Quinn Hutchinson.  

Resolution:    Vote:  passed 54 for 0 against.

11.  Other business:  

A.   Audio Noise:  Don Lopano raised the question of noise limits.   Discussion ensued on adoption of 75dbA as generator noise limit for CC&Rs. 

Resolution:   Tabled until team can measure noise from existing generator installations, and prepare repot for next Owners' meeting.   Team appointed:  Laird Pettit, Quinn Hutchinson.  Approved by acclimation.

B.   Entry closure:   

The following location, date, and signatures are required.  The signatures must appear on the original to be given to lawyer or notario  for translation and registration.   Copies for distribution to members need show only what is shown in this example (Officer names, not signatures), and so, can be sent to members in the form of Word files, prints, or Emails.

Again, the location given shown should be just Puerto Peñasco, not including the meeting address.
Puerto Peñasco, Sonora, Mexico, September 10, 2004

Three officers must sign, the President and Secretary of the meeting, and the designated "Inspector of the Meeting".

________________________      __________________________    _______________________

Ernie Kolakowski, President        Sharon Hensien, Secretary               Bill Wulff, Inspector

